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The U.S. court system developed in 
the original 13 colonies (which were influ-
enced by English common law) before a 
constitutional mandate was passed in 
1789 that established the federal judiciary, 
thus creating the three branches of the 
government. Article III, Section 1 of the 
Constitution states, “The judicial Power of 
the United States, shall be vested in one 
supreme Court,” along with lower courts. 
The courts also are empowered with judi-
cial review, which allows higher courts to 
review the decisions of lower courts and 
gives the Supreme Court authority over the 
constitutionality of a law.1 Additionally, 
the separation of the governmental 
branches helps ensure that judges are free 
to make decisions without political influ-
ence from the executive and legislative 
arms, and represents a key element in the 
constitutional framework. Ironically, the 
Constitution gave the power to appoint 

federal judges to the president and Congress, which may diminish the apolitical argument. 
This element is especially important in the case of the chief justice, who often serves as a 
tie-breaker. Many U.S. Supreme Court rulings are 5–4 decisions marked by conservative ver-
sus liberal underpinnings. Some justices avoid espousing a particular political philosophy and 
develop or maintain centrism; these members of the court are referred to as moderates.

In 2013, for example, Chief Justice John Roberts, along with Justices Samuel Alito, 
Antonin Scalia, and Clarence Thomas—all appointed by Republican presidents—were far 
more conservative when issuing opinions and decisions compared with other members of 
the court who are labeled moderates or liberals. At times, justices depart from their conser-
vative or liberal positions. In June 2013, a divided court upheld a Maryland law that allows 
police to obtain DNA swabs from people arrested for serious crimes. The 5–4 ruling troubled 
conservative Justice Antonin Scalia. He noted in the dissent, “Make no mistake about it: 
Because of today’s decision, your DNA can be taken and entered into a national database if 
you are ever arrested, rightly or wrongly, and for whatever reason.” In this case, conservative 
justices John Roberts, Samuel Alito, and Clarence Thomas and liberal justice Stephen Breyer 
joined moderate justice Anthony Kennedy, who wrote the decision. Scalia’s decision to side 
with liberal justices Ruth Bader Ginsburg, Sonia Sotomayor, and Elena Kagan was surprising.

The courts rely on the Constitution to set standards to ensure that our rights are pro-
tected. This task is not as easy as it appears on the surface given the dynamic nature of the 
Constitution. The fluidity of constitutional content is reflected in evolving laws based on his-
torical events, societal shifts, and changing technology. Judges often must interpret what our 
forefathers intended when the Constitution was written, and their decisions create numerous 
controversies. Many judges decide cases based on a strict interpretation of the Constitution. 
In other words, what is the plain language of the document? Other justices interpret the doc-
ument within the context of historical events, societal changes, and technological advances.

The authors of the Constitution could not have foreseen an increased ability to trace and 
monitor citizens or the development of automatic weapons. Variation from the clear mean-
ing of the text is referred to as judicial activism, which allows a broad interpretation. Judicial 
activism often is viewed in a negative light when judges are perceived as pushing political 
agendas and personal values to change public policy.

One often cited example of judicial activism is the 1954 U.S. Supreme Court rul-
ing in Brown v. Board of Education. The story started with the ruling in Plessy v. Ferguson 
(1896), which established separate facilities for black and white Americans. According to 
the Court at that time, segregation did not violate the Fourteenth Amendment, and the 

Sandra Day O’Connor was the first woman appointed to the U.S. Supreme Court. 

Why do you think diversity is difficult to achieve in the court system, despite a 

small increase in the number of women and minority judges?
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judicial review:  
A doctrine that ensures 
checks and balances 
by allowing courts to 
review the actions of the 
executive and legislative 
branches of government.

strict interpretation: 
Typically deciphers the 
words of the Constitution 
as literal, discounting 
the current context 
socially, historically, or 
technologically, and 
focusing on the plain 
language contained in 
the document and how to 
apply the literal meaning.

separate-but-equal 
doctrine: The concept 
that black and white 
individuals could legally 
be segregated under the 
Constitution given that 
the facilities and services 
available were comparable 
in quality for each race.


